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Abstract

With the adoption of the Aarhus Convention, the rights of environ-
mental organisations have been firmly anchored in national, interna-
tional and European law. However, in the Netherlands, the position

of environmental non-governmental organizations (NGOs) to bring
cases to a court of law is under threat. This made us wonder what
the effects are of judicial procedures brought by environmental NGOs.

After a short introduction setting the legal scenery for NGOs to
challenge environmental licences/permits, this article will in particular
focus on the de facto use of judicial review procedures by NGOs.
Our research shows that NGOs are successful litigants. First, their

appeals are well-founded more often than the appeals of other appel-
lants. Secondly, if the Council of State rules the appeal of an NGO
well-founded, relatively often (and contrary to other appellants), it

determines substantive failures in the contested decision.

* Department of Administrative Law and Public Administration (Faculty of Law), University of
Groningen, Groningen,The Netherlands. (j.h.jans@rug.nl)

** Department of Administrative Law and Public Administration (Faculty of Law), University of
Groningen, Groningen,The Netherlands. (a.t.marseille@rug.nl)

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Journal of Environmental Law 22:3 (2010), 373^390

 at T
ham

m
asat U

niversity on A
ugust 21, 2013

http://jel.oxfordjournals.org/
D

ow
nloaded from

 

http://jel.oxfordjournals.org/


Keywords: access to justice, judicial review, environmental litigation,
NGOs, Netherlands

1. Introduction

With the adoption of the Aarhus Convention and the European legislation im-
plementing it,1 the rights of environmental organisations have been firmly an-
chored in national, international and European law. A study, commissioned
by the European Commission on access to justice in environmental matters in
eight European countries, showed that in the period1996^2001 environmental
organisations in the Netherlands brought by far the most cases.2

In a previous contribution to this journal, members of our department
argued that, at least in the Netherlands, the position of environmental non-
governmental organizations (NGOs) to bring cases to a court of law is under
some threat.3 There are even those who argue that their right of access to
court should be removed altogether.4 In that contribution, the authors
showed that during the last decade, the legislator in the Netherlands has been
active in attempting to restrict the environmental organisations’ right of
access to the courts. In this respect they mentioned the abolition of the actio
popularis, as from 1 July 2005 and the more recent introduction in Dutch
administrative law of a principle of relativity (or protective rule requirement
or Schutznorm).5 The authors also pointed to a rather sudden change in
October 2008 in the case law of the Dutch Council of State, making standing,
legally speaking, just that bit more difficult for some NGOs.

This, mainly ‘legal’ discussion, made us wonder what the factual ‘effects’
are of judicial procedures brought by environmental NGOs. It is our, modest,
objective to provide the reader with some empirical data on the de facto use of
judicial review procedures by NGOs in the Netherlands.6 With respect to the
more normative-legal observations on the role of Dutch NGOs in ensuring
environmental justice and the enforcement of environmental law, readers
should refer to the earlier study.

1 UNECE Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters (1999) 38 ILM 515. On EU implementation, see in
particular, Directive 2003/35/EC providing for public participation in respect of the drawing
up of certain plans and programmes relating to the environment [2003] OJ L156/17.

2 N de Sadeleer, G Roller and M Dross, Access to Justice in Environmental Matters and the Role of
NGOs. Empirical Findings and Legal Appraisal (Europa Law Publishing, Groningen 2005).

3 Cf HD Tolsma, KJ de Graaf and JH Jans, ‘The Rise and Fall of Access to Justice in the
Netherlands’ (2009) 21 JEL 309^21.

4 Ibid.
5 The recent (entry into force 31 March 2010) Crisis and Recovery Act (Crisis- en herstelwet)

introduced, at least for a part of environmental law, the so-called relativity principle, accord-
ing to which an administrative court can only annul a decision if the administrative author-
ity has infringed a rule that aimed to protect the claimant’s interest.

6 Cf also the Dutch report of J Verschuuren, in de Sadeleer and others (n 2) 97^117.
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After a short introduction setting the legal scenery for NGOs to challenge
environmental licences/permits, this article will in particular focus on the
de facto use of judicial review procedures by NGOs and their ‘effects’ on
the environment. In our analysis, we focus on administrative court
proceedingsçannulment of licences and permits issued by public authori-
tiesçonly. Direct legal proceedings initiated by NGOs based on private law, in
particular tort law claims, against polluters, remain outside our scope of atten-
tion, as does the role NGOs might have in triggering criminal prosecution by
the public attorney’s office (Openbaar Ministerie). The basis for our analysis is
the judgments of the Dutch Council of State (Administrative Jurisdiction
Divisionçthe highest administrative law court in the Netherlands for environ-
mental matters).7

2. Setting the Scene: Basic Tenets of Environmental
Litigation in the Netherlands

2.1 Environmental Litigation and the Central Role of the Dutch
Council of State

The Council of State (Administrative Jurisdiction Division) is the highest ad-
ministrative court with general jurisdiction in the Netherlands. In general, it
gives judgment as a court of appeal on decisions by courts of first instance
(mainly district courts). However, in environmental law things are, still, differ-
ent. Without going into the idiosyncrasies of Dutch law, it suffices to say
that environmental litigation is channelled, in first and final instance, at the
Council of State.8 There is no appeal possible against the judgments of the
Council of State.

The Administrative Jurisdiction Division is divided into four chambers.
For our purposes, Chambers 1 and 2 are the most relevant ones. Chamber 1
(Town and Country Planning) deals, for example, with cases under the
Town and Country Planning Act, the Transport Infrastructure (Planning
Procedures) Act, the Aviation Act, the Earth Removal Act and the Nature
Protection Act. Chamber 2 (Environment) deals with cases under the
Environmental Management Act, the Nuclear Energy Act, the Pollution of
Surface Waters Act, the Soil Protection Act and the Noise Abatement Act.

7 The judgments are available via either http://www.raadvanstate.nl or http://www
.rechtspraak.nl accessed 14 October 2010.

8 With the entry into force (expected 1 October 2010) of the General Provisions Environmental
Law Act (Wet algemene bepalingen omgevingsrecht), this will change. After that date environ-
mental litigation will follow the ‘standard’ of challenging decisions at the level of the District
Court, with a possible appeal to the Council of State.
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In 2009, the Council of State dealt with1,206 environmental cases and with
350 applications for interim relief with regard to these cases. The amount
of environmental cases at the Council of State has been slightly decreasing
over the last couple of years. For example, five years earlier, in 2004, the
Council of State dealt with 1,390 environmental cases and with 739 applica-
tions for interim relief.

2.2 PrimarilyWritten Nature of the Proceedings

In general the Council of State gives judgment within a year after the appeal
has been lodged. This seems a rather long period, but one has to take into ac-
count that judicial review in the Netherlands is a primarily written (and not
an oral) proceeding. After the appeal, the public authority will state its written
defence, followed by reply and rejoinder, all in writing. After that, the Court
will internally prepare the case for the oral hearing.

Most (but not all) cases are heard in public. Parties are invited to explain
their positions orally and the court can ask questions to the parties. Rather
simple cases are heard by one judge only and will take on average 30^45mi-
nutes. More complex cases are heard by three judges and can take from one
hour to up until (in very exceptional cases) two days. On an average hearing
day, the Council of State will hear four to six cases. Be aware that we are talk-
ing about the highest administrative court in the Netherlands and that in
environmental law one generally has only one final shot at the Council of
State.

2.3 Locus Standi9

Until not so very long ago environmental organisations had been kept out
of the courtroom. Matters started to change in the mid 1980s when the
Netherland’s Supreme Court (Hoge Raad) ruled that environmental organisa-
tions were capable of bringing an action in the ‘civil’ courts.10 Under the influ-
ence of this ruling, ‘administrative law’ courts changed their case law as well
and finally the legislator intervened and decided to codify this case law in the
General Administrative LawAct (GALA) of 1994. The locus standi of NGOs was
dealt with in paragraph 3 of section 1:2 GALA in particular:11

(1) ‘Interested party’ means a person whose interests are directly affected
by a decision.

9 This section builds on Tolsma and others (n 3).
10 HR 17 June 1986, NJ 1987, 743, with note by Heemskerk (Hoge Raad; Supreme Court of the

Netherlands).
11 Emphasis added.
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(2) Interests entrusted to administrative authorities are deemed to be their
interests.

(3) The interests of legal entities are deemed to include the general and collective
interests which they particularly represent pursuant to their objects and as
evidenced by their actual activities.

Legal entities (associations and foundations) have access to judicial review
procedures whenever a decision (licence, permit or decisions on enforcement)
may affect the general interests (protection of the environment) they represent.
For a long time, the only real barrier for NGOs was the requirement to
represent a general interest ‘particularly’. An environmental NGO may not
define its objectives too widely or too narrowly. Regarding the former, an
environmental NGO that has defined its objects in a way that is tantamount
to ‘protecting the environment of the world’ will be denied access to the
courts. Nor will a local NGO have standing to challenge a decision which does
not have any local impact. As we have demonstrated elsewhere, this liberal ap-
proach towards the standing of environmental NGOs is somewhat under
threat.12 And lately so called ‘litigation-only’ organisations have been denied
access in particular.13

2.4 Costs

In many countries the costs of litigation are an effective barrier for NGOs to
seek relief in court. This is not the case in the Netherlands. Of course, there is
the requirement to pay court fees (griffierecht) in order to be admitted to the
Court. In environmental cases the standard court fee to be paid by individuals
is E150. Legal persons (NGOs included) have to pay a fee of E298.

Another possible barrier, and indeed a rather effective one in many coun-
tries,14 is the danger that, if one loses the case, one has to pay for the costs of
the other party. According to section 8:75 GALA the Council of State may
order a party to pay the costs which another party has reasonably incurred
in connection with the proceedings. In general such an order is addressed
to the public authority in case of an annulled permit or licence. In theory,
such an order may also be directed to the party who started the litigation.

12 Tolsma and others (n 3).
13 ABRvS,1 October 2008, AB 2008, 348, with note by Michiels (Raad van State, Dutch Council of

State).
14 For instance in Ireland, Case C-427/07 Commission v Ireland [2009] ECR I-6277; but see also

for the UK the so-called Sullivan-report: Ensuring Access to Environmental Justice in
England and Wales. Report of the Working Group on Access to Environmental Justice (May
2008) 5http://www.ucl.ac.uk/laws/environment/docs/working_party_report_access_to_justice_
2008.pdf4accessed 10 October 2010.
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Case law examples are, though, extremely rare.15 A natural person, however,
may be ordered to pay costs only in the event of a manifestly unreasonable
use of procedural law. Just losing a case will not imply paying the costs of the
other parties involved. Another relevant feature, cost-wise, is that, throughout
the procedure, parties are not required to be represented by a professional
lawyer (advocaat).

To sum up: in Dutch law there are virtually no financial burdens for
NGOs to challenge by means of judicial review, the legality of permits, licences
and other decisions taken by public authorities (potentially) affecting the
environment (for example on enforcement).

2.5 In sum

Our short introduction into some of the basic tenets of judicial review in envir-
onmental matters explains why, as appears from the study commissioned by
the European Commission on access to justice in environmental matters
referred to above, environmental organisations in the Netherlands play a far
more important role in environmental litigation procedures than environ-
mental organisations in other countries of the European Union: courts are
(still) easily accessible, costs are not an issue and there is no requirement to
be represented by a professional lawyer. However, this observation leaves a lot
of questions about the role of NGOs in environmental litigation against public
authorities unanswered. In the following sections, we address some of these
questions.

3. The de facto Use of Judicial Review Procedures
by NGOs

3.1 Introduction

If environmental NGOs have the right to appeal against decisions of public
authorities, this raises the question whether their standing increases (directly
or indirectly) the conformity of those decisions with environmental law.
This rather general question can be supplemented by some more specific ques-
tions. A first question concerning the impact of their right of appeal is how
often NGOs make use of their rights. Other questions regard the kind of effect
of their right of appeal. As far as environmental NGOs are successful in their
appeals, what does that ‘success’ mean exactly? Does it mean that they often
win their cases, forcing public authorities to change their decisions? Or is

15 M Schreuder-Vlasblom, Rechtsbescherming en bestuurlijke voorprocedure (Kluwer, Deventer
2008) at 462^4.
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their success more indirectçin other words, do their actions result in the post-
ponement or (even better from the point of view of the NGOs) abandonment
of projects the NGOs have opposed? It is possible that their success could be
even more indirectçfor instance if public authorities, while preparing envir-
onmental decisions, take into account the possibility of an appeal by NGOs
and as a consequence, make a special effort to take a perfectly lawful decision.

In analysing the effectiveness of NGOs in environmental litigation a differ-
ent perspective can also be taken into account. How do the efforts of NGOs
compare to that of other interested parties? A first question is how often
NGOs make use of their right of appeal, compared with other interested
parties. An even more interesting question is how successful the appeals
of NGOs are, compared with the appeals of other interested parties. Are
they more effective in their appeals than other interested parties, and if so,
how does that show?

In this and the following section, we mainly focus on the role of NGOs
in the judicial review procedure before Chamber 2 (Environment) of the
Administrative Jurisdiction Division of the Council of State, compared with
other interested parties. In section 4, we make some remarks about the effects
of the appeals by NGOs.

3.2 Research Data

To obtain information about the de facto use of judicial review procedures by
NGOs and possible changes with regard to the use of this procedure by NGOs
and the effects of their participation, we have examined nearly 600 decisions
of the Council of State regarding environmental procedures; approximately
half of them are from 2004, the other half from 2009. Our source of informa-
tion is the website of the Council of State.16 Since 2003, every decision of the
Council of State in judicial review procedures in which the case has been
brought to a hearing is published on its website. The website serves as a pub-
licly accessible database that everyone can use.We selected the first 345 pub-
lished decisions of 2004, and the first 258 decisions of 2009. As a result we
can provide a representative overview of the de facto use of the environmental
procedures by NGOs in 2004 and 2009, analyse the differences between these
two years, and make some comparisons between the use of this procedure by
NGOs and by other appellants, on the one hand, and the similarities and differ-
ences between these two categories of interested parties, on the other.

16 5http://www.raadvanstate.nl4accessed 10 October 2010.
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3.3 Representation of NGOs in Environmental Procedures

The first question that arises concerns the representation of NGOs in the envir-
onmental procedures. If we look at the whole of the environmental procedures
brought to the Council of State, a first distinction that can be made is one be-
tween, on the one hand, cases brought forward by interested (legal) persons
who are the addressees of a negative decision of the public authority, and,
on the other hand, (legal) persons who are affected by, but who are not the
addressee, of a decision of a public authority.

Examples of the first category are, for example, the ‘refusal’ of an environ-
mental permit or a decision to ‘take’ enforcement action. These appeals
have in common that the appellant is of the opinion that the public authority
had taken a decision in which it attached too much value to environmental
interests. 29% of decisions of Chamber 2 of the Administrative Jurisdiction
Division of the Council of State represent these kinds of appeals. Perhaps not
surprisingly given their content, none of these have been brought forward by
an NGO.

Examples of the second category are decisions to ‘grant’ an environmental
licence and decisions to ‘refuse’ to take enforcement action. Those who oppose
these decisions are of the opinion that the public authority attached too little
value to environmental interests. Seventy-one percent of the environmental
cases brought before the Council of State represent these kinds of appeals.
If an NGO appeals, its appeal is always directed against this kind of decision.

If we take a closer look at this last category (cases in which the appellant
states that the decision of the public authority neglected the environmental
interests at stake), we can observe that one out of five of these appeals
are brought forward by a legal person that meets the definition of section 1:2
subsection 3 GALA. Of these legal persons, six out of seven are NGOs. In
other words, 12% of the environmental appeals are brought forward by NGOs.

If we take a closer look at the NGOs that appeal to the Council of State, we
can distinguish between two categories. The first category consists of NGOs
that operate at a ‘national’ level. In analysing the decisions of the Council
of State, legal persons we encountered more than once included, among
others:17 ‘Foundation Greenpeace Nederland’, ‘Foundation Fur for Animals’,
‘Foundation Environmental Federation’, ‘Foundation Pigs No’, ‘Foundation
Spatial Planning and Environment’ and ‘Cooperation Mobilisation for the
Environment UA’. The second category consists of NGOs that operate at a
‘regional’ level, for example, the ‘Foundation Keep Assendelft18 Natural’ and
the ‘FoundationWorking Group Third Merwede Harbour’.19

17 Their names are, as far as necessary, translated by the authors.
18 A town in the western part of the Netherlands (emphasis added).
19 A harbour near Rotterdam (emphasis added).
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To be distinguished from the NGOs are legal persons who promote the
interests of a distinct group of persons, living in the same neighbourhood and
who do not necessarily focus solely on environmental issues (‘defined as
collective interests’ under paragraph 3 of section 1:2 GALA): the ‘Association
Neighbourhood Council Houtwijk’20 and the ‘Foundation Pressure Group
Europalaan’.21

Of all the legal persons that meet the definition of section 1:2, subsection
3 GALA, and take part in an environmental procedure at the Council of State,
65% consist of NGOs operating at a national level, 25% NGOs that operate at a
local level and 10% legal persons representing the so-called collective interests.

To what extent has the restricted interpretation, since 1 October 2008,
by the Dutch Council of State of section 1:2, subsection 3 GALA22 affected
the standing of environmental NGOs? A comparison of the selected decisions
of the Council of State with respect to the admissibility of appeals by environ-
mental NGOs in 2004 and 2009 shows that, in 2004, the Council of State
ruled none of the 36 examined appeals inadmissible, and in 2009, only two of
the 32 examined appeals. So we can conclude that the restricted interpretation
has affected only a few NGOs.

3.4 Decisions that are Contested by NGOs

If we consider the kinds of decisions that are contested by NGOs, compared
with the decisions that are contested by other (legal) persons who are affected
by, but who are not the addressee, of an environmental decision of a public au-
thority, there are no big differences. By and large, NGOs focus their attention
to the same extent on the same categories of decisions as these other appel-
lants. There is only one exception. Decisions about the ‘refusal’of public autho-
rities to take enforcement action against illegal actions detrimental to the
environment are contested less frequently by NGOs than by these other
appellants.

4. The Effect of the Use of Judicial Review Procedures
by NGOs

4.1 (The Course of) the Appeal Procedure

Every appeal brought forward at the Council of State requires a decision of that
court. The Council of State does not have the freedom not to decide on an
appeal. However, it has, to a certain extent, the freedom to choose in which

20 A neighbourhood in The Hague (emphasis added).
21 A street inValkenswaard, a town in the southern part of the Netherlands (emphasis added).
22 Cf Tolsma and others (n 3).
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way it will deal with the appeal. Two decisions of the Council of State give an
indication about the importance of the appeal at hand.

The first decision is whether the Council of State will appoint an expert to
conduct an investigation. An expert can be appointed in cases in which parties
disagree about the facts on which the contested decision is based. In environ-
mental appeals, the Council of State appoints experts in one in every four ap-
peals. It can be assumed that the chance that the court will appoint an
expert increases if the facts underlying the contested decision are of a more
complicated nature, or if the arguments brought forward by the appellant
against/throwing doubt upon the facts underlying the contested decision are
comprehensive and well-documented.

With regard to the appointment of an expert, there are no differences
between cases where one of the appellants is an NGO and cases where none
of the appellants are NGOs. In each of these two categories, in one in every
four appeals, an expert was appointed.

The second decision is whether the appeal will be decided by a single-judge
or three-judge chamber. An appeal will be decided by a three-judge chamber
if the Council of State has to deal with complicated legal questions or if
considerable interests are at stake in the contested decision. With regard to
the decision of the Council of State to decide the appeal by a single-judge or
by three-judge section, there is a difference between procedures with and
without NGOs.With regard to all the environmental appeals, 72% are decided
by a three-judge section. However, of the appeals that are brought forward
by NGOs, 90% are decided by a three-judge section. This indicates that the
decisions against which NGOs appeal are either more complicated legally
than the decisions against which non-NGOs appeal, or have more far-reaching
consequences for the environment.

4.2 The Outcome of the Procedure

How successful are NGOs in their appeals against environmental decisions of
public authorities? To answer this question, we have compared the outcome

Table1. Decisions of theAdministrative Jurisdiction Division on the appeal

Decision of the Administrative
Jurisdiction Division

Appeal by NGO?

No Yes All

Appeal is unfounded 61% 41% 57%
Appeal is well-founded 39% 59% 43%
Total 100% 100% 100%
N 291 63 354

Kendall’s tau-b¼0.154; p¼0.005.
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of proceedings in which NGOs participate and those in which they do not.
Table 1 shows the differences.

Table 1 shows that in procedures in which none of the appellants is an NGO,
the Council of State decides in 61% that the appeal is unfounded and in 39%
that the appeal is well-founded. If the appellant (or, one of the appellants) is
an NGO, the outcome is almost the other way round: the Council of State de-
cides in 41% that the appeal is unfounded and in 59% that the appeal is
well-founded. In other words, if an NGO takes part in a procedure, the chance
that the Council of State will decide that the appeal is well-founded is one
and a half times as great than if none of the appellants is an NGO. The differ-
ence between NGOs and non-NGOs is statistically significant. NGOs are mark-
edly more successful than non-NGOs in procedures against environmental
decisions.

4.3 Standard of Review

According to the Aarhus Convention, parties to the dispute must be able to
challenge the ‘substantive and procedural legality’ of the decision.23 With
regard to procedural legality, in particular two grounds of review take the
centre stage in Dutch administrative law procedure. The first is the ‘principle
of due care’, the second the ‘duty to give reasons’.

Section 3:2 GALA plays a central role in ensuring the highest possible qual-
ity of legal decision-making by public authorities:

When preparing an order an administrative authority shall gather the
necessary information concerning the relevant facts and the interests to
be weighed.

This requirement of due care gives rise to a number of factors. It puts de-
mands on the way in which citizens are treated by public authorities (they
have a duty to report and warn; they must treat the public with due respect
and involve them in the consultation procedure and so on); it puts demands
on the way the facts are verified (the obligation to have matters investigated
in depth and to obtain advice, collection of evidence); it demands due care
and attention in the decision-making procedure and puts demands not least
on the decision-making itself. Not surprisingly, this provision plays a key role
in environmental litigation.

The following judgment of the Council of State can serve as an example.24

A local authority had issued an environmental permit for a pig-rearing
farm. A local resident launched an appeal based on the fact that the decision

23 Art 9 of the Convention. Cf also Directive 2003/35 (n 1), arts 3 and 4.
24 ABRvS 13 November 2002, M&R 2003/4, no 39 (Raad van State; Dutch Council of State).
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contravened the obligation to utilise the ‘best available techniques’. The Council
of State found that the public authority should have investigated whether or
not its decision and the emissions sanctioned thereunder were indeed based
on the best available techniques. Because the public authority did not suffi-
ciently assess this requirement, it came to the conclusion that the permit ‘did
contravene the terms of section 3:2 GALA that require that the public author-
ity gathers the knowledge relating to the relevant facts’.

Equally important is section 3:46 GALA, which states that a ‘decision must
be based on sound reasons’, as well as section 3:47 GALA, which adds that
‘[t]he reasons must be stated when the decision is notified’.

These provisions are often used in combination with the principle of
due care. That makes sense. In case a decision of a public authority lacks suffi-
cient assessment, this will generally also lead to a decision with insufficient
reasoning.

It can be assumed that violations of the principle of due care and/or the
duty to give reasons are ‘popular’grounds for annulment. Reviewing decisions
in the light of due care and the duty to give sound reasons can be seen in
terms of deference of the courts to the discretionary powers of licensing autho-
rities. Moreover, a more substantive review of legality would imply, to a certain
extent, that a court needs to go into the merits of the decision and policy dis-
cretion of the licensing authorities. This approach however has been criticised
in the literature.25 Some have argued that sometimes too much deference has
been shown and that the Council of State in particular wants to avoid a mater-
ial/substantive assessment even when it is clear that the disputed decision is
substantially wrong.

The difference between annulment on ‘substantive’ or on ‘procedural’
grounds is not just of academic value. An annulment on substantive grounds
implies that the licensing authority has to take a new, but substantially differ-
ent, decision. However, an annulment on procedural grounds still makes it
possible that the licensing authority, after a more full and correct assessment
and with a more complete reasoning, will come up with substantially the
same decision as the decision being annulled. There is indeed a major differ-
ence between a permit being annulled because it is in violation of the obliga-
tion that the best available techniques should be practised, and a permit
annulled because the public authority failed to take into account in its assess-
ment the consequences of the best available techniques.

Therefore, the question is how often are contested decisions in environmen-
tal procedures annulled on procedural and on substantive grounds? And does
it make any difference who the appellant is, an NGO or a non-NGO? We have

25 See in particular JH Jans, Doorgeschoten? Enkele opmerkingen over de gevolgen van de
Europeanisering van het bestuursrecht voor de grondslagen van de bestuursrechtspraak, Inaugural
Lecture University of Groningen (Europa Law Publishing, Groningen 2005).
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already seen that procedures in which NGOs participate more often lead to the
annulment of the contested decision by the Council of State than in procedures
without NGOs. Table 2 shows the differences between an NGO or a non-NGO
with regard to the grounds for annulment.

First,Table 2 shows that if the Council of State annuls an environmental de-
cision, in almost three-quarters of the cases the annulment is based on proced-
ural grounds. Second, the table shows a major difference between the
annulment of decisions that are contested by NGOs and decisions contested
by others. In appeals brought forward by NGOs leading to the annulment of
the decision of the public authority, in 50% of these cases the decision is
annulled on substantive grounds. In appeals by others, only 20% of the annul-
ments are based on substantive grounds. The consequence of this (statistically
significant) difference is that if an appeal of an NGO is successful, there is
a far greater chance that not only the foundation but also the substance of
the new decision the public authority has to take will be different from the
annulled decision, than if an appeal of a non-NGO is successful.

We can conclude that the appeals of NGOs not only lead more often to the
annulment of the contested decision than the appeals by other appellants, but
also that if an appeal by an NGO leads to the annulment of the decision of the
public authority, the impact of the annulment on the new decision the public
authority has to take is far more substantial than if an appeal of a non-NGO
leads to the annulment of a decision of a public authority.

4.4 Procedural Finality

In the Netherlands, like in most jurisdictions, the annulment of the contested
decision by the Council of State does not end the dispute. After the Council of
State has annulled the decision, the public authority has to start over again
and take a new decision, in which the judgment of the Council of State has to
be taken into account. Of course, the public authority is under a duty to
repair the irregularities identified by the court, but this does not necessarily

Table 2. Grounds for annulment of the contested decisions

Ground forAnnulment Appeal by NGO?

No Yes All

Procedural 80% 50% 73%
Substantive 20% 50% 27%
Total 100% 100% 100%
N 105 34 139

Kendall’s tau-b¼0.289; p¼0.002.
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imply that a different substantive decision has to be taken. If a licence has been
annulled because not all relevant factors have been taken into account, be-
cause the research conducted by the public authority is not adequate, or the
reasoning underlying the permit is not sound enough, this can possibly be re-
paired without the need to change the content of the permit as such.
However, as demonstrated above, if the decision is annulled on substantive
grounds, the public authority has to decide whether it can possibly make use
of its power again, and if so, to what extent the earlier decision has to be chan-
ged. Whether the earlier decision is annulled on substantive or procedural
grounds, the new decision can be challenged in court again and, if successful,
a new decision has to be taken again, which can be . . . etc. In Dutch legal
literature, this has been called the ‘ping^pong effect’.

In effect, environmental litigation can drag on for many years and a final
end to the dispute can take a very long time. It can even take so long, that
it comes into conflict with the ‘reasonable time’ requirement contained in
Article 6 of the European Convention of Human Rights and the requirement
in Article 9 of the Aarhus Convention (and the corresponding provision in
Directive 2003/35) to provide for effective and timely remedies.

In theory, if the public authority has to take a new decision as a conse-
quence of the annulment of the contested decision, this new decision must
be given within several weeks. In reality, in most cases it takes the public au-
thority much more time to take a new decision. A comparative analysis of the
administrative decision-making process following/proceeding the annulment
of the original decision by different administrative courts, executed in 2006,26

shows how much time it takes for the public authority to take the new
decision.

Table 3. Time it takes to substitute the annulled decision by a new decision

How much time does it take
to substitute the annulled
decision by a new decision?

Category of cases

District Courts:
social security-
cases

District Courts:
other cases

Council of State:
environmental
cases

3 months or less 67% 32% 17%
3^12 months 23% 43% 44%
More than12 months 10% 25% 39%
Total 100% 100% 100%
N 44 28 43

�2¼35,000; p¼0.000.

26 KAvan derVeer and AT Marseille,‘Besluitvorming na een rechterlijke vernietiging: de achille-
shiel van het bestuursrecht’ (2006) NJB 2168^75.
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In Table 3, three situations are compared: decisions of the Council of State
regarding environmental law, decisions of the district courts regarding social
security and decisions of the district courts regarding cases other than social
security.

Table 3 shows how many of the new decisions the public authority is
obliged to take after the annulment of its original decision are taken within
three months, how many are taken within a period of between 3 and 12
months, and how many have yet to be taken after a year. It appears that
public authorities which are concerned with social security benefits do not
need much time to take the new decision. On the other hand, public authorities
that are concerned with environmental law do not decide with the same pace.
After three months, in only 17% of the cases had a new decision been taken.
Even after a year, in 39% of the cases, a decision had yet to be taken. The differ-
ences are statistically significant. It is not known whether decisions where an
NGOs is one of the interested parties take the public authority more (or less)
time than decisions in which no NGO is involved.

What is the reason for the delay? Interviews with public authorities that
were responsible for the long-lasting decision-making process in environmen-
tal cases after the annulment of the contested decision, revealed that these
public authorities often try to take substituting decisions that differ as little as
possible from the annulled decisions. The reason for that is not only that
public authorities prefer to stick to their first thoughts, but also that in cases
in which there are other different interests at stake, the earlier decision often
constituted a carefully crafted compromise between all these different inter-
ests. This compromise seems hardly replaceable by a different decision.
As a consequence, it takes the public authority much more time to reach a
new decision.

On the strength of our data, we cannot determine whether there are differ-
ences between the length of the decision-making process concerning decisions
that have to be substituted as a result of an appeal by an NGO, and decisions

Table 4. Appeals against the substituted decision?

Appeal against the
substituted decision?

Category of cases

District Courts:
social security-
cases

District Courts:
other cases

Council of State:
environmental
cases

No 91% 78% 62%
Yes 9% 22% 38%
Total 100% 100% 100%
N 43 28 42

�2¼9,998; p¼0.007.
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that have to be substituted as a result of an appeal by a non-NGO. It would
be interesting to investigate to what extent NGOs deliberately try to delay
the decision-making processes, hoping the public authority will abandon the
project to which the NGO is opposed.

As we noticed before, the new, substituting decision of the public authority
can be contested, just as with the earlier annulled decision. How often does
this happen? Table 4 shows the reactions of the interested parties in the three
different fields of administrative law.

Table 4 shows that of the new decisions public authorities take after the
annulment of their original decision, decisions concerning environmental
law are the ones that are the least accepted. Almost 40% of the new deci-
sions are the object of a renewed appeal to the Council of State. These kinds
of decisions are far more frequently disputed than the substituting decisions
in the field of social security and the other decisions of the District Courts.
The differences shown in Table 4 are statistically significant. Our data do not,
however, contain information about the extent to which the different cate-
gories of appellants (NGOs and non-NGOs) appeal against the substituting
decision.

5. Conclusions

In this final section, we draw some conclusions on our observations about the
role of NGOs in procedures before the Dutch Council of State. Our concluding
remarks concern the right of access to court of NGOs in the Netherlands, the
de facto use of the judicial review procedures by NGOs, and the effects of those
procedures on the decision-making process by public authorities with regard
to the environment.

5.1 The Right of Access of NGOs to Court Procedures

Although during the last decade, the legislator in the Netherlands has been
active in attempting to restrict environmental organisations’ right of access
to the courts, it does not seem to have resulted in a diminished representation
of NGOs in procedures before the Council of State. First, the possibilities
of NGO access to the courts have not been reduced as a consequence of the
abolition of the actio popularis, since 1 July 2005. Second, the restricted inter-
pretation, since 1 October 2008, by the Dutch Council of State of section
1:2 subsection 3 GALA27 has affected only a few NGOs. Besides, it has not af-
fected the share of the NGOs in the total amount of environmental appeals
before the Council of State. Furthermore, it is to be expected that NGOs will

27 Tolsma and others (n 3).
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be rather immune from the introduction in Dutch administrative law of a prin-
ciple of relativity (or protective rule requirement or Schutznorm),28 because
there is nearly always a connection between grounds of appeal brought for-
ward by NGOs and the interests they particularly represent pursuant to their
objectives.

5.2 The De Facto Use of the Judicial Review Procedures by NGOs

A substantial part of the appeals brought forward before Chamber 2 of the
Administrative Jurisdiction Division, which deals with environmental cases,
originates from NGOs. NGOs are especially active with regard to appeals
against environmental permits/licences.

Of all the NGOs that could possibly appeal against the decisions of public
authorities, it is especially NGOs that operate on a national scale which make
use of their right to appeal. A majority of all the appeals originating from
NGOs are brought forward by a small group of NGOs operating on a national
scale. These ‘repeat-player-NGOs’ concentrate their efforts on the more import-
ant licensing decisions, as is indicated by the amount of appeals brought
forward by NGOs that are decided by a three-judge section instead of a
single-judge.

5.3 The Effects of the Use of Judicial Review Procedures by NGOs

Compared to other appellants, NGOs are very successful litigants.29 Moreover,
they are successful in two respects. First, the appeals brought forward by
them are well-founded more often than the appeals of other appellants.
Second, if the Council of State rules the appeal of an NGO well-founded, rela-
tively often (and contrary to other appellants), it determines substantive fail-
ures in the contested decision. This increases the chance that, as a result of
the decision of the Council of State, the public authority has to take a new de-
cision that differs substantively from the annulled decision. As a consequence,
the effect of the participation of NGOs in appeal procedures before the
Administrative Jurisdiction Division of the Council of State often has more
far-reaching implications than would be expected on the basis of their numer-
ical representation in procedures before that court.

How can the achievements of the NGOs be explained? It can be assumed
that NGOs are more selective than other appellants in choosing the kind of de-
cisions to appeal against. Moreover, as repeat players, they have more

28 See n 5, above.
29 See also de Sadeleer and others (n 2) at 171 in particular.
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experience in appealing against environmental decisions by public authorities
than other appellants.30 This, it seems, also contributes to their achievements.

However, the direct effect of a successful appeal of an NGO is quite modest,
due to the fact that after the annulment of its decision by the court, the
public authority has the power to try to repair the defects of its original deci-
sion. Nevertheless, it can be assumed that the ‘indirect’ effect of the participa-
tion of NGOs in appeal procedures before the Council of State is much greater
than its direct effect. As a result of the appeals of NGOs, permit-holders
cannot frequently make use (at least, temporarily) of their permit and the im-
plementation of decisions of public authorities is delayed, often for over a year.
Another indirect effect, that possibly occurs, is that public authorities become
more aware of the necessity to guarantee the legal quality of decisions to
grant environmental licences.

Further research is needed to get a better understanding of these indirect
effects. Especially of interest is the question of whether the substituting
of decision-making processes more often leads to a substantially different
decision if the appeal originated from an NGO, than if the appeal is brought
forward by a private person.

30 M Galanter, ‘Why the ‘‘Haves’’ Come Out Ahead: Speculations on the Limits of Legal Change’
(1974) 9 Law Soc Rev 95^160.
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